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Punitive Damages - Basic Description 
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 “Punitive”, “Exemplary” or “Vindictive” Damages are and have been an integral 
part of English and American common law.   

 Typically allowed only for damages arising from tort, but can arise contractually, 
most importantly in regard to insurance contracts. 

 Reserved for acts variously described as “egregious”, “reprehensible”, “insidious” 
and “blatant” . 

 Intended to inhibit future similar actions. 
 Not designed to compensate the victims, but the victims usually receive all or part 

of the award. 
 While granted in only a small percentage of cases, awards may be substantial. 
 Standard of proof necessary to find a punitive award may be “clear and 

convincing” or a “preponderance of evidence”. 
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Punitive Damages – The Controversies 
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 Some argue that punitive damages are a taking of property without due process – 
standards of proof in a civil trial are less than a criminal trial.  

 Who should receive the awards? 
 Little consistency in awards.  The lack of certainty can lead to commercial and legal 

disruption. 
 Supreme Court has suggested “Single Digits” Multiplier Ratio but no hard and fast 

rule, and even single digit multipliers  can encompass massive amounts of 
damages.   



The Supremes – Two Key Cases  
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While punitive damages are principally addressed at the state level, the Supreme 
Court has ruled on the constitutionality of awards in several key cases.   
Two are:  
 BMW of North America v. Gore 517 U.S. 559 (1996) – originally $4 million in 

punitive damages awarded in an Alabama court compared to $4,000 in 
compensatory loss – Court remanded. 

 
 State Farm v. Campbell 538 U.S. 408 (2003) – originally a $145 million punitive 

award in Utah against $185,000 in damages – Court remanded.  
 

 



Basic Supreme Court Guidance in BMW and State Farm and Exxon 
(Discussed Further) 
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Punitive damages are subject to federal review and the appropriateness of punitive 
damages should be based on: 
 The degree of “reprehensibility” of the defendant’s conduct. 
 The disparity between actual harm to the plaintiff(s) and the amount of punitive 

damages awarded by a court. 
 The difference between the punitive damage award and the civil penalties that 

may have been imposed in similar cases.  
 
Dissenting Opinion: 
 Supreme Court has no business reforming state law in this area.  
 Due Process Clause of Constitution provides no protection against “excessive” 

punitive damage awards.  



Punitive Damages in Maritime Law 
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Similar to other areas of common and statutory law, until recently in history, maritime 
courts allowed punitive damages for seamen and passengers on vessels, but rarely 
granted them.  
Specific instances can be cited going back to the early Nineteenth Century. 
In the 1893 Lake Shore v. Prentice decision the Supreme Court noted, “Courts of 
admiralty…proceed…upon the same principles as courts of common law, in allowing 
exemplary damages.” 
However, the Miles case discussed further put maritime law on another course in 
1990. 
 



Insurability – Can or Should Punitive Damages Be Insured? 
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Many have a strongly held view that if punitive damage are indeed punishment to 
deter future similar behavior, then these should not be insurable.  To do so would be 
the equivalent of a whipping boy standing in for the punishment of another. 
 
 
 
 
 



However… 
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 While many states do indeed frown upon the insurability of punitive damages, 
more than half allow these to be insured.    

 New York State allows punitive damages to be awarded but deems these to be 
uninsurable. 

 The chart on the following slide shows almost all states allow punitive damages,  
while 26 states allow these to be insured.  Also shown, there is uncertainty over 
this issue in some states. Source: Wilson Elser as more fully referenced at 
presentation’s end. 

 At the federal level there are few statutes or case law prohibiting the insurability of 
punitive damages except for some types of employer liability. 

 Most states do have some statutory cap on how much may be awarded for 
punitive damages.  New Jersey allows X 5 compensatory damages subject to a 
monetary cap of $350,000. 
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Punitive Damages in Maritime Law – From Safe Haven to Open Seas 
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The Proverbial Inch… -  Miles v. Apex Marine Corp. 489 U.S. 19 (1990) 
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 The case involved  a mother seeking remedies stemming from the wrongful death 
of her son stabbed to death while a seaman in the service of an Apex vessel. 

 The court ruled that Ms. Miles’ claim for Loss of Society not allowed, as this was 
“non-pecuniary” but did allow to stand various other pecuniary damages. 

 Referenced a Supreme Court case on FELA – Michigan Central Railroad v. Vreeland 
227 U.S. 59 (1913) since FELA was incorporated by reference in the Jones Act. 

 More broadly interpreted, other courts used the Supreme Court’s logic that 
punitive damages and other non-pecuniary (monetary) losses were not allowed 
for Jones Act seamen. 

 A further jump: If punitives not allowed for seamen, these would not be allowed 
generally under maritime law as seamen have the highest priority for the court’s 
protection.  

 In Miles the Supreme Court  did not specifically address punitive damages but 
others court deemed these to be non-pecuniary.   



The Bough Cracks – Exxon Shipping Company v. Baker 554 U.S. 471 (2008) 
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 The Supreme Court upheld a punitive damages finding against Exxon for the 1989 
Valdez spill stating that this was available under maritime law and not preempted 
by the Clean Water Act.    

 The case was brought by fishing and other Alaskan interests harmed by the spill. 
 Original lower courts’ punitive damage award had been $5 billion against a 

monetary loss of $507 million, then reduced to $2.5 billion in the appeal process in 
the 9th Circuit. 

 Supreme Court reduced the final punitive damages award to $507 million - a 1:1 
ratio, citing size of loss and fairness in the context of the facts.  
 
 

 



The Bough Sags – Atlantic Sounding v. Townsend 557 U.S. 404 (2009) 
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 The Supreme Court allowed a finding of punitive damages against the vessel 
owner for failing to pay Maintenance & Cure in a timely fashion. 

 Ended distinction between “Pecuniary” and Non-Pecuniary” stating Congress 
never addressed this, only the courts. 

 Awards of punitive damages and attorney’s fees would be allowed for “willful and 
wanton” behavior on the part of vessel owners in failing to fulfill their obligations 
to Jones Act seamen. 

 The court did not address whether punitive damages were available for a finding 
of unseaworthiness or negligence. 

 



The Bough Breaks? – McBride v. Estis Well – No. 12-30714  5th Cir. (10/2/ 
2013)   
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 The 5th Circuit Court of Appeals reversed a lower court and allowed an award of 
punitive damages under federal maritime law for “willful and wanton breach of 
warranty” to maintain a seaworthy vessel. 

 The remedy of punitive damages in maritime law for a finding of unseaworthiness 
preceded the Jones Act and Death on the High Seas Act.  

 The court deemed that the passage of the Jones Act contained no language 
replacing or restricting earlier maritime law.    

 At the time of this presentation the Fifth Circuit has agreed to an appeal of the 
issue en banc. 
 

 



Taking Stock 

15 

 While Estis remains in the 5th Circuit and could be overturned or modified on an en 
banc appeal, the prudent underwriter should assume that it will not be. 

 Even if Estis is overturned, in all probability punitive damages for negligence will 
eventually be allowed given the long tradition of maritime law and the courts’ 
changing sentiment. 

 One should not expect Congress to pass any laws restricting punitive awards. 
 A lower ratio (“single digits”) of the punitive damages compared to the 

compensatory loss may not hold in a given case. 
 While reserved for “wanton” acts, the enormity itself of a loss may determine a 

finding of despicable or “reprehensible” conduct on the part of an insured.  
 There is no cap as such on the amount of punitive damages under federal 

maritime law.  The Supreme Court minority in Exxon objected to the court setting 
guidelines limiting the amount of an exemplary reward.      



Marine Market Response 
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 The US marine market generally excludes punitive damages, but not uniformly. 
 AIMU may review current exclusionary wordings used for adequacy.  
 Underwriters of primary marine liability programs occasionally remain silent on 

the issue. 
 Nearly all US excess placements do contain an explicit punitive damages exclusion 

– this is clearly where the issue has by far the most bearing. 
 For P & I Club entries Fines & Penalties are recoverable if “the member [Insured] 

has satisfied the directors that it took such steps as appear to … be reasonable to 
avoid the event giving rise to the fine or penalty.”   



If Punitive Damages Are Not Excluded… 
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 The underwriter should assume that a forum will be found where punitive damage 
awards will be allowed against the defendant. 

 There should also be an assumption that the court will allow underwriters to 
insure the punitive award subject to policy terms and limits. 

 There may not necessarily be a limit of the ratio between punitive and 
compensatory damages. 

 Even if only a 1:1 ratio is allowed between the compensatory damages and 
punitive award, this can be substantial - the Exxon award exceeded $500 million. 

 The basis for allowing  punitive damages may be a function of the severity of the 
loss, not what an operation actually did leading to the loss: Horrible resulting loss 
= “reprehensible” behavior to be punished.   

 As for insurers themselves, they are also smack dab in the middle of the issue as a 
perceived failure to follow best practices in claims and underwriting may lead to 
substantial punitive damage awards where policy limits are irrelevant. 



 
Suggested Takeaways 
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 Punitive damages will continue to evolve in maritime  and other areas of the law  
as a potentially volatile element of any major loss event deemed to arise from 
“reprehensible” behavior. 

 In maritime law the impact of the Miles decision will probably continue to fade 
and punitive damages will be generally allowable for seamen and otherwise.   

 The marine adjuster will now increasingly face punitive prayers in cases of serious 
injury or death, and whether covered or note, this will often complicate the 
settlement process.  

 The marine insurance market will continue to struggle with the viability of insuring 
punitive damages  in the face of insureds’ requests to do so.  Even if covered, 
these may be sub-limited.   

 For insurers themselves, improper policy coverage defenses and failure to handle a 
claim following best practices may carry a very high potential cost with little or no 
relation to the policy limit or monetary loss sustained by the insured or plaintiff.  



Questions and Comments 
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